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Thank you very much for the opportunity to comment upon the Scottish 
Parliament Public Petition Committee’s consideration of issues around 
Abusive and Threatening Communications.  
 
Every day many millions of communications are sent via social media. 
Pursuing lengthy and perhaps technical legal investigation on each occasion 
of a perceived legal contravention creates the potential that a very large 
number of cases could be prosecuted before the courts. In addition, the 
following social media platforms are likely to contain hundreds of millions of 
communications every month: Facebook; Twitter; LinkedIn; YouTube; 
WhatsApp; Snapchat; Instagram and Pinterest. 
 
In your letter of 19 June 2017 you sought specific information in respect of two 
matters. For ease of reference I have outlined those below and added some 
commentary around each. In doing so, I have taken account of the discussion 
held at the committee meeting of 15 June 2017.   
 
What are the challenges in enforcing abusive and threatening 

communication offences, particularly in relation to text messaging? 
 
In general terms offences involving text messaging would not be reported as a 
contravention of the Offensive Behaviour at Football and Threatening 
Communications (Scotland) Act 2012. Rather, they would be reported as a 
contravention of the Communications Act 2003, Section 127.  

The Communications Act covers the sending of improper messages and 
includes messages that are grossly offensive or of an indecent, obscene or 
menacing character. 

If a message sent is grossly offensive, indecent, obscene, menacing or false it 
is irrelevant whether it was received. The offence is one of sending, so it is 
committed when the sending takes place.  

A person guilty of an offence under section 127  is liable, on summary 
conviction, to imprisonment for a term not exceeding six months or to a fine or 
to both.  

Although the Communications Act 2003 is also applicable in England and 
Wales our colleagues there favour a charge in terms of the Malicious 
Communications Act 1988, Section1. This is a very similar piece of legislation 
with similar sentencing options.  

Clearly, the main challenge in proving a case of sending an abusive and 
threatening communication is proving ‘beyond reasonable doubt’ who sent it. 
Technical advances have made it possible as well as socially acceptable to 
utilise others computers and phones and therefore we would always look at 
the unique circumstances attached to each case whilst gathering evidence 
and determining if sufficient evidence exists to prefer a charge against an 
individual.  



 
What is your view on whether changing the offence provisions would 
assist in their enforceability? In this regard, what is your view on 

whether the offence provisions should be subject to strict liability? 

I note the inclusion of the proposal in relation to “Strict liability” and the 
published submission of the Crown Office and Procurator Fiscal Service 
(COPFS) in relation to this petition. I share the concerns outlined in the 
COPFS submission in respect of any attempt to make an individual 
“responsible” for anything which is sent from a phone registered to them. To 
elaborate; ‘Pay as you go’ phones, ‘cloned’ SIM Cards, unregistered phones, 
shared mobile phone usage and shared account usage all present significant 
challenges in identifying an individual as ‘responsible’ in terms of strict liability.     
 
As you know, a cornerstone of Scots Law, is the requirement for corroborating 
evidence. This means at least two different and independent sources of 
evidence are required in support of each crucial fact before a defendant can 
be convicted of a crime. Removing the need for corroboration in such cases 
would most likely lead to more people being charged but may also result in 
miscarriages of justice.  
As you will already be aware, the issues under discussion, though apparently 
straightforward can quickly become complex. As the legislation currently 
stands, I am content that the police service has the necessary tools to serve 
and protect our communities.  

I hope that you find this information useful to further the Committee’s 
deliberations.  


